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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
SALLY J. COOLEY
Deputy State Appellate Public Defender
I.S.B. #7353
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
SECREITA DEE IVERSON,
)
)
Defendant-Appellant.
)
___________________________)

NO. 42966
BONNEVILLE COUNTY NO. CR 2013-17966
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Secreita Dee Iverson pled guilty to three counts of
delivery of methamphetamine and two sentencing enhancements.

She received a

unified sentence of twenty-seven years, with thirteen and one-half years fixed. On
appeal, Ms. Iverson contends that the district court abused its discretion in failing to
reduce her sentence in light of the additional information submitted in conjunction with
her Idaho Criminal Rule 35 (hereinafter, Rule 35) motion.
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Statement of the Facts & Course of Proceedings
In November and December of 2013, a confidential informant thrice purchased
methamphetamine from Ms. Iverson at her home. (Presentencing Investigation Report
(hereinafter, PSI1), p.4.) Each time, the informant went inside Ms. Iverson’s home to
purchase the methamphetamine. (PSI, p.4.) Ms. Iverson’s home was located within
1,000 feet of an alternative high school.

(PSI, pp.4, 89.)

Ms. Iverson had been

convicted of possessing and/or delivering a controlled substance in 1995 and 2004.
(PSI, pp.6-8.)
Based on these facts, Ms. Iverson was charged by information with three counts
of delivery of methamphetamine, three sentencing enhancements for delivery within
1,000 feet of a school, and three sentencing enhancements for a second or subsequent
conviction of drug possession. (R.,2 pp.26-29.) Pursuant to a Rule 11(f)(1)(C) plea
agreement binding all parties and the court, Ms. Iverson pled guilty to three counts of
delivery of methamphetamine and two sentencing enhancements for second or
subsequent controlled substance offenses.3 (9/17/14 Tr., p.4, L.7 – p.5, L.25; 11/19/14
Tr., p.5, Ls.13-19; R., pp.60-63.)

In exchange, the State agreed to dismiss the

remaining charges and enhancements, as well as the entirety of Bonneville County
case number CR-2013-18295. (9/17/14 Tr., p.4, Ls.13-21; R., pp.60-63.) The parties

The designation PSI shall refer to the electronic file containing the PSI as well as all
attachments.
2 The specific page numbers identified by Ms. Iverson in her Appellant’s Brief
correspond to the actual pages of the electronic clerk’s record. The clerk’s record on
appeal does not comport with I.A.R. 28(f), which requires the numbering to include
every page in the record, even if it was not a filed document.
3 Ms. Iverson also agreed to admit to violating her probation in Bonneville County case
number 2005-16646 and the State agreed to recommend that sentence run concurrent
with the sentence in the new case. (9/17/14 Tr., p.5, Ls.11-25.)
1
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agreed that Ms. Iverson would receive a unified sentence of twenty-seven years, with
thirteen and a half years fixed, to run concurrent to Ms. Iverson’s sentence in Bonneville
County case number CR-2005-16646. (9/17/14 Tr., p.4, Ls.22-24; R., pp.61, 66.)
At the sentencing hearing, the State and Ms. Iverson’s counsel asked the district
court to follow the plea agreement and sentence Ms. Iverson to a unified sentence of
twenty-seven years, with thirteen and one-half years fixed. (11/19/14 Tr., p.9, Ls.7-9,
p.10, Ls.13-17.)
The district court followed the binding plea agreement and sentenced
Ms. Iverson to twenty-seven years, with thirteen and one-half years fixed. (11/19/14
Tr., p.22, L.23 – p.23, L.3; R., pp.80-83.) The district court entered a written Judgment
of Conviction on November 21, 2014. (R., pp.80-83.)
Ms. Iverson filed a timely Rule 35 motion asking the district court to reconsider
the sentence it imposed. (R., pp.96-99.) On August 7, 2013, the district court denied
Ms. Iverson’s Rule 35 motion after a hearing. (Motion to Augment, p.1.) Ms. Iverson
filed a notice of appeal which was timely from the judgment of conviction. (R., pp.85-88,
104-108.)
ISSUE
Did the district court abuse its discretion when it denied Ms. Iverson’s Idaho Criminal
Rule 35 Motion?
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ARGUMENT
The District Court Abused Its Discretion When It Denied Ms. Iverson’s Rule 35 Motion
For A Sentence Reduction In Light Of The New Information Offered In Support Of Her
Rule 35 Motion
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency that may
be granted if the sentence originally imposed was unduly severe. State v. Trent, 125
Idaho 251, 253 (Ct. App. 1994).

“The criteria for examining rulings denying the

requested leniency are the same as those applied in determining whether the original
sentence was reasonable.” Id. “If the sentence was not excessive when pronounced,
the defendant must later show that it is excessive in view of new or additional
information presented with the motion for reduction. Id. “When presenting a Rule 35
motion, the defendant must show that the sentence is excessive in light of new or
additional information subsequently provided to the district court in support of the Rule
35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
Ms. Iverson contends that her sentence is excessive in light of the new
information submitted in conjunction with her Rule 35 motion. Ms. Iverson asserts that
the district court’s denial of her motion for a sentence modification represents an abuse
of discretion.
In support of her motion for a sentence reduction, Ms. Iverson submitted
information that the plea agreement was unduly harsh due to the fact that the
prosecutor’s own family was impacted by Ms. Iverson’s methamphetamine use and/or
distribution. (R., p.97.) Further, Ms. Iverson is 52 years old, and after she serves the
fixed portion of her sentence, will be at retirement age.
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(R., p.98.)

As a result,

Ms. Iverson will not have an opportunity to see her grandchildren grow up and will not
be employed before achieving retirement age and may become a burden on the
system. (R., p.98.) In light of Ms. Iverson’s age and family support, the district court
should have reduced her sentence.
In addition to the new information provided in support of her Rule 35 motion, the
district court was aware of the mitigating circumstances present at the time of her
sentencing hearing, including her expression of remorse and regret, interest in
treatment, her mental health conditions, and the role that her substance abuse issues
played in her crime, all of which are discussed in greater detail infra.
Ms. Iverson has long struggled with drug addiction. Ms. Iverson began using
methamphetamine when she was twenty years old, and she has been using
methamphetamine intravenously since 2005. (PSI, pp.15, 54, 59.) The Idaho Supreme
Court has held that substance abuse should be considered as a mitigating factor by the
district court when that court imposes sentence. State v. Nice, 103 Idaho 89 (1982). In
Nice, the Idaho Supreme Court reduced a sentence based on Nice’s lack of prior record
and the fact that “the trial court did not give proper consideration of the defendant’s
alcoholic problem, the part it played in causing defendant to commit the crime and the
suggested alternatives for treating the problem.”

Id. at 91.

Additionally, the Idaho

Supreme Court has ruled that ingestion of drugs and alcohol resulting in impaired
capacity to appreciate the criminality of conduct, could be a mitigating circumstance.
State v. Osborn, 102 Idaho 405, 414 (1981).
The majority of Ms. Iverson’s criminal conduct has been drug related. (PSI, pp.510, 20.)

Ms. Iverson realizes that her drug addiction is a problem area in her life, and
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she has tried to quit using on several occasions. (PSI, pp.15-16.) Ms. Iverson wants to
obtain treatment and live a life of recovery with ongoing counseling and treatment.
(PSI, pp.15-16.) She is 100% ready to remain abstinent. (PSI, pp.46, 51.)
Ms. Iverson had a difficult childhood, filled with mental and physical abuse
beginning at a very early age.4 (PSI, pp.1, 16, 67.) Ms. Iverson has been diagnosed
with a myriad of mental health conditions. She suffers from bipolar disorder, anxiety,
major depressive disorder, borderline personality disorder, schizophrenia, and PTSD.
(PSI, pp.14, 18-20, 35, 54, 63, 73.) Ms. Iverson has attempted suicide multiple times,
and was on suicide watch during her incarceration for the instant offense. (PSI, pp.20,
35, 68.) Ms. Iverson was receiving SSI Disability income due to her mental health
conditions. (PSI, pp.20, 60.)
Further, Ms. Iverson expressed remorse and accepted responsibility for her
actions. (9/17/14 Tr., p.9, Ls.18-23, p.31, L.18 – p.34, L.18; 11/19/14 Tr., p.18, L.18 –
p.19, L.2.) At her sentencing hearing, Ms. Iverson apologized to the district court and
told the court that she was holding herself accountable. (11/19/14 Tr., p.18, Ls.18-20.)
Ms. Iverson wanted the court to know that she was not going to make excuses for her
behavior and would accept the consequences. (11/19/14 Tr., p.18, L.25 – p.19, L.2.)
Idaho recognizes that some leniency is required when a defendant expresses remorse
for his conduct and accepts responsibility for his acts. Shideler, 103 Idaho at 595;
State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991).

PTSD is Ms. Iverson’s primary diagnosis due to the trauma she experienced as the
result of extensive sexual abuse from her early childhood through her adult years. (PSI,
p.73.)
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Based upon the above mitigating factors, in addition to the new information
before the district court at the time of the Rule 35 motion, it is clear the district court
abused its discretion in failing to reduce Ms. Iverson’s sentence in response to her Rule
35 motion.
CONCLUSION
Ms. Iverson respectfully requests that this Court reduce her sentence as it sees
fit.
DATED this 15th day of March, 2016.

___________/s/______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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